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aft sa is, 3rzra (3rf) zarr nRa
Passed by Shri Uma Shanker, Commissioner (Appeals)

df

-art'ra seer ifniagfsa
Arising out of Order-In-Original No 4445/REBATE/2017 Dated: 15/12/2017

issued by: Assistant Commissioner Central Excise (Div-IV), AJ:imedabad North
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"El" 3-1cfl<.>lctiilllsiklctl&i cfiT ;;:rm 'QqcFI" 'C@f (Name & Address of the Appellant/Respondent)

Mis Surya International

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

~&rfcm ~ FfrN 3fm'~r 'B" 3RRlfl\f~ cj,«'lT i m % za 3rear h 4fa zrnfeta #a
aarr al¢ Ear# 3f@Tart #t FfrN zn uahgrur 3m7lac Tara pr#ar & I

• 2 2

0
an Tar qr5tarur 3aac :
Revision application to Government of India:

(1) (cfi) a #tr 3nr err# 3rf@)fez1 1994 #t err 3ra ##t sa a mail a a si qglr
qm- cfi1" 3tf-qffi "4i" wrn-~ "4i" 3t#ic=r qatrwr 3razer 3&ft fa,3a war, fa zinr4,TS
faana,alt #ifs,#a is sac, iami, me fee#t-110001 at #t sira I

(4) ze ma # 1f am sas z@ ara fas#r ±i3Fa m 3-ro=<r cfil{,lilla-1 -ti" m ~
siera au sisrarma crlTct rr -;i:rm -tr, n fa#t sisran n sisr i 'il16 %~ cj,l{@a-1

-tr m~~ -tr ITT~~~ "4i" ~-~ ITT I3

A revision application lies to the Under Secretary, to the Government of India,· Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

· In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory. or from one warehouse to another during the course of processing of the goods in a

. warehouse or in storage whether in a factory or in a warehouse
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(c) ~nutse ofgoods exported Outs.ide India iixport ta Nepal or Bhutan, with6ut payment of
y.__ . . . . . .

3if sna #l snrrya #'gnat # fg ail sq@i #fs .mr al nu{& st h rr vi g
arr ya Ru # gala erga, rfl cB" am 'CJTfur m ·-w:m 'CJ'x m mG "tf fa st@erfru (i.2) 1998

rrr 1o09 grr fg fag ·Ty &ti

(d) Credit of any· duty allowed ·to. be utilized towards payment of excise duty on final
products untjer the provisions of this· Act or the Rules made.there under and such order
is passed· by the Commissioner (Appeals) on .or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. . . . ·

(4) a4ha sqra! zrca (srft) Rrra8, 2oo1 Rm o siafa Raff ua in zv-s it ufii
"tf, hf ark ufa am? hf fats a cft.:r ·l=fffi sa-ark gi sr@ arr cl5I err-err
,Raif er 6fr 3ml4a fclR:iT .\.i'IRT ~ I ~ 'ffl[fm W. cpf · :('<...C<.J~ft 4 -cB" 3j'q'lffi . cTRT 35-W "tf
mfur tB1' cB" -~cB"~.cB" 'ffl[f 'tr3lN"':'"6 "cf@Ff '$1" >ITT1 ~ 131.ft ~ I .

The above application shall be· made in duplicate in Form· No. EA-~ ·as ·specified under · Q
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which · ·. ·
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-ln-AppeaL It should also be accompanied by a
copy of TR-9 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE ofCE/\, 1944, under.Major Head of Account.

(2). RRa3m74a rr ui vivaz ya Gara q?t zr sq am.st at sq? 200/- .-ctffi .'T@R
at Garg 3ihi ref via vm va ara a surar st it1ooo/_.:. cl5I ffi ~ '$1"~I· ..

The revision application shall be accompanied by a fee of :Rs.200/- where the amount
involved is Rupees One Lac oi'less and Rs.1,000/- where-the amount involved is more
than Rupees One Lac.

0

the special·.~ench of Custom.,, Excise) & Service fax Appellate .Tribunal of West Block .
No.2, R.K. Pram, New Delhi-fin all matters rel9ting to classificati?n valuation and. · ·

gaafRaa uR#) 2 («) a i arg array# srarar a6t srft, ar#ht a mafr yen,#
nra zcea vi ara arfl# nznf@raw (Rrbc) 6 4a Mitt 4f6al, 31€ii-J&lill& "tf .3lT-20, ~

#)e g1Raz a,rug, auf r, rs#anal---380016. · ·

To the westi regional bench. of Customs, Exci,e & Servi~e Tax Appellate Tri_~unal .
(CESTAT) afO~20, New·M.etal.Hosp1tal C?mpo~~d, Meg~arn Nagar,-Ahmedabad. 380
016. in case ofappeals other·than_ as mentioned 1r;i para-2(1) (a)·above. ·

. .o,..............-1>. . I
ah4a sar«a zrG (r4ta) Rrr441, zoo arr s# sfyag--s ffR f9 83WY
3~~lc151 ~ 3rqtc;r '$ fc\%·~- ~- <nlJ ·3imr '$]". 'EfR 4fit fed nsr snr zJc
cl5I .:rf-!T, ~ ~-~ 31N matmar o#fr sq; Gr4 prUra & as ; 100o7- #a bvfl
m.fil et un gr<a a ir, 'rs t _.:wr!31R-~ -~~-~ 5 ~- m 50~·mr·•W,W,
sag sooo/-#hr @tf 1lasr Una yes t rr, an #l mmrr it amnrar ·ru if,51.50.
ctror aa uznr & ai nu; 1oooo/- #la hat sift 1 ·c151 ·tifR:l-·xrn1llcJ> xRrlx-clx cB" .-i1i-r~ ·, ··~

. . . ~: : -~ f
~·. ( J \

i

ff'lJ' 'dctll&"l :~~. 1944-qfr cTRT..35-·41/35-W !cB° 3'fu<m:-.·

(2)

(b}

(a)

(1)

ft ga, #aagycn g iara n4tr +nrnf@raw ' if or#-­
Appeal to Custom, Excise, & Service 'fax-Ap.pellate Tribunal.

. ·-
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anR@hi a rs # wu ii vier #t \JIT<T I rs rw a kena f«ft .=r@m -<·114\JJPlcp aBr c# ~ ·qft
WW cpT it 'GfITT qr zmznf@ran a6t fl fer &1 i , ' '

- I
The appeal to tlhe Appellate Tribunal sball be filed in: quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(~ppeai) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by.a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where-amount of duty/ pen·alty / demanq I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the·place where the bench of the
Tribunal is situated. ·

(3) zue z sr?r a{ pa 3rrsii aar hr alt & at rt psir fg hr pr arr-sqf
a fan um a,Reg gr za'@ta gy 9 f far ult arf aa a ; zaenfer 3rftc#
Izatf@raur at ya 3r@a nr 'a4lra at ya am4a .fhu urar.&l

' . '
. .

In case of the order covers c;l number·of .order-in:.Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding: the fact .that the one appeal. to the
Appellant Tribunal or the _one appl_ication to the· Central -Govt. As the .case may. be, is
filled to avoi!=f scriptoria work -if excishig Rs. 1 lacs fee of Rs.100/- for each. .

(4)

0

(5)

(6)

'
are1Iara zrca, rf@,fr «1s7o zqer viii1fr at sry@fr-4 # aif feiffa fgsirr3<
Te an#r zrnifnR Ruff q1f@rant # snag ii r@ta #l gm yRi 'xtl.6.50 tRl cpT --llllllC'l-'-l ~

ea au gar a1Ry I

One copy of application or 0.1.0. ~s the case may be, and the ,order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise a_s pre.scribed under scheduled-I item
of the court fee Act, 1975 .as amended.. · · ·

z sit via#fr wait at Riru av ar fruit # 3lR ~- err 3naff f@sat urr & it fr ye,
at snrai ya vi hara 3rf1#tr natfeaswi (riffaf@,) fr, 4o82 i ffer&I · · .

Attention ·in invited to the rules coverir:19 these and:other related matter contended in ttie
Customs, Excise.& Service Tax Appellate Tribunal (Procedure) Rules, 1982°. ·

-~- zgca, kta srraa zyc ya ihatao sr4ta fznf@aw (Rre), a 4f srfat # l=J1T-@ #
aariar.(Demand) gi is Penalty) ml io% qa arm #ar 3rearf Iif, 3rf@amq4 5rm 1o#ls
~ t !(Section · 35 F of the. Central Excise Act, 1944, Section 83 & Section· 86 of .the Finance Act,
1994) . . . . . , . . . . .

I . •. . • .·

a.2hr3qralaailtars'a3iaaia, sf@iztar"aar friia"Duty Demanded) -
~, . . . .

(@) section) is 1D ahuza fee#iRar irf@r;
(ii) faarrherdAfesf@r; '
(iii) ~~mm~fo:RrJ:r-6~~~'{ITT! .

' . j '"' "°~wihillra 3f'flor >t~~.Jm./li"<.l"'llir,~ -.@iffi ffl ;.-fot<r~tta"..rrfa,rr,rml .
. . ; .- . . . . - . _· . I . _-. _· _· .

For an appeal to be filed before.the ~ESTAT, 10% of the ·outy & Penalty confirmed by
the Appellate Commissioner would have to be I pre-deposited. It may be noted that the.

· pre-,depos1t 1~ a mandatory cond1t1o_n \for.filing ~ppeal before CESTAT. (Section 35 c (2A)
and 35 F of the: Central Excise Ac_ti · 1944, Seqtiori · 83 & S~ction 86 of the Finance _Act, 1994)_

under central Excise and'service Tax, "Duty dmandod shaU-include:
· (i) : amount determined .und_$r Section 11 D; · · .

· (ii) · ' amount oferr:oneous Ce'.nvat Credjit taken; .
. (iii) amount payable ender Rule 6 ofhe Cervat Credit Rules. . ,.-;: •

a satmarar arr#rr #sr war es arms res r as far.$8.7"·f%ff<
,..,- ',r.<t> it, 10%~ <R 3it-.- srzr ha avs f.la\fad i;'t<r,f fl"5 ii> 10era r #r s,mat&l 2%1

. . . . I . . ; I . . . ' ' ;;, it/ ' .. \ ~'

1n view of above,. an arjpeal agai9st th is order shall ie before the Tribunal on payment,of 19%<t, J
of the duty demanded ")'here du!Y, or duty and penalty;ar~ m dispute, or penalty,~b~~~;alty
l es mi enrta 11 ! . · · · ~&Ya444!>
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ORDER IN APPEAL

The subject appeal is filed by M/s. Surya International, 444/P, Village
Changodar, Taluka-Sanand, Dist- Ahmedabad (hereinafter referred to as 'the
appellant') against the Order in Original No.4445/rebate/2017 (hereinafter referred
to as 'the impugned order) passed by the Assistant Commissioner, CGST Central
Excise, Division-IV, Ahmedabad-North (hereinafter referred to as 'the adjudicating

authority).
2. The facts in brief of the case is, The appellant had filed a rebate claim of Rs.
292471/- for duty paid on the exported goods, along with requisite documents.
however, they have failed to submit the original copy of AREl in support of their
rebate claim, which is a mandatory requirement as per Rule 18 of Central Excise
Ruins, 2002 read with Notification No-19/2004-C.E. (N.T.) dated 06,09.2004. Show

Cause Notice was issued. Vide above Order rejected the refund claim.

3. Being aggrieved by the impugned order, the appellant has filed present appeal

on the following main grounds:
i. that their Commercial Executive, had lost the Original Copy (White) of the ARE­
1 and that rebate claim of duty paid on exported goods cannot be rejected on this
ground, When the export & payment of duty is not questioned, they submitted copy
of Affidavit dated 21.11.2017 and certificate from the changodar Police station, on

the basis of the FIR filed by the their Commercial Executive.
ii. That it's a procedural lapse as the document is misplaced, and requested to
condone the Original Copy and grant the rebate claim on the duplicate copy which

was certified by the Customs Officer evidencing the export.

4. Personal hearing was granted on 21-3-18. Shri R.R.Dave, Consutant attended

on behalf of the appellant. He requested to consider the submission made in their

grounds of appeal .citation of UM Cable Ltd.

5. I have carefully gone through all case records placed before me in the form of
Show Cause Notice, the impugned order and written submissions made in GOA. I
find that, the rebate of excise duties relate. to export are covered under Rule
18 of Central excise Rules, 2002 read with Notification No.19/2004­
Customs (N.T.) dated 06.09.2004 and wherein procedure and relevant

documents required for the rebate claim have been described.

6. I find that, the rebate claim filed by the appellant with the adjudicating

authority is treated as incomplete as the concerned ARE-1 original Copy not filed
by them along with the rebate claim. As the appellant failed to submit the relevant
ORIGINAL ARE-1, the said rebate claim is rejected. Further in absence of filing of
ARE-1, he is not found as followed the procedures and conditions as specified in

the Notification No.19/2004-CE (NT) dated 6.9.2004, issued under Rule 18.of the

Central Excise Rules, 2002.

0
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7. Further, on grounds of non submission of documents, I find that, the
appellant have submitted relevant documents as required by the rebate sanctioning
authority. I find that, they have lost the Original Copy (White) of the ARE-1, · and
they have submitted. copy of Affidavit dated 21.11.2017 and certificate from the
changodar Police station, on the basis of the FIR filed by their Commercial Executive.
I also find they have filed their statutory auditor's certificate certifying the details of
duty payment particulars as well as Xerox copies of RGlregister along with ARE-1
and copy of invoices. I find from the O-I-O that duty payment particulars and export
has not been doubted, and stand established. That rebate claim of duty paid on
exported goods cannot be rejected on this ground, when the export &s payment of

duty is not disputed.

In view of this, I find that, this omission being procedural lapse, as the

document is misplaced and FIR filed. They have also submitted duplicate copy which
was certified by the Customs Officer evidencing the export.Therfore, rebate claim
cannot be denied. I rely on the case laws of 1. UM Cable Ltd. reported at 2013(293)

ELT 64l(Bom), it is held by Hon'ble High Court that;

Rebate - Claim of- Non-production oforiginal and duplicate copy ofARE-I - Ipso
facto, it cannot invalidate rebate claim - In such a case, exporter can demonstrate
by cogent evidence that goods were exported and duty paid, satisfying
requirements ofRule 18 ofCentral Excise Rules, 2002 read with Notification No.
19/2004-C.E. (N.T.) - Onfacts, claim directed to be considered on basis ofbills of
lading, banker's certificate of inward remittance of export proceeds and
certification by Customs authorities on triplicate copy ofARE-I. [paras 16, 17]

Rebate - Procedure - Notification No. 19/2004-C.E. (N. T.) and C.B.E. & C.
Manual ofSupplementary Instructions of2005 onlyfacilitate processing ofrebate
application and enables authority to be satisfied that requirement ofgoods having
been exported and being ofduty paid character - It cannot be raised to level of
mandatory requirement - Rule 18 of Central Excise Rules, 2002 itself makes
distinction between conditions/limitations and procedure for grant of rebate ­
Former are mandatory and latter directory. {para 12]

2. Garg Tex-O-Feb Pvt. Ltd. -2011(271) ELT. 449 (GOI), it is held by the Revisionary
Authority (Department ofRevenue) that;

Rebate - Exports, proof of - Documents (ARE-I) lost and applicant could not
produce original documents - Claim rejected by lower authorities - Applicant
could have reconstructed the documents - Instead ofrejecting the rebate claimsfor
non-.submission of original documents, the original authority should have
considered collateral evidence to verify whether duty paid goods have actually
been exported or not as per provisions ofC.B.E. & C. 's Central Excise Manual of
Supplementary Instructions - Impugned order set aside - Matter remanded to
original Adjudicating Authority to decide the case afresh - Rule 18 of Central
Excise Rules, 2002. [paras 7, 8, 9]
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8. In view of the foregoing discussion and findings, I set aside the impugned order

and allow the appeal of the appellant.

The appeal filed by the appellant stand disposed off in above terms. p
", I('('(---- ­-3h' ,,..,.....

(3mn gin)

3rg#a (3r#er )

l,

Attested~

•[K.K.Parmar)
Superintendent (Appeal!)
Central tax, Ahmedabad.

By Regd. Post A. D

M/s. Surya International,
444/P, Village -Changodar,

Taluka-Sanand,
Dist- Ahmedabad.

Copy to:

Date- /3/18

0

1. The Chief Commissioner, CGST Central Excise, Ahmedabad zone.

2. The Commissioner, CGST Central Excise, Ahmedabad-North.

3. The Asstt.Commissioner,CGST ,Div-IV,Ahmedabad-North.

4. The Asstt.Commissioner(Systems),CGST, Ahmedabad-North.

5. Guard File.

6. PA file.
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